STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,406

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
establishing a patient share anount in the Medicaid |ong-term
care programthat did not include deductions for certain itens

whi ch he clains are "nmedi cal expenses”.

FI NDI NGS OF FACT

1. The petitioner is a fifty-two-year-old nman who has
been di sabl ed by quadriplegia for twenty-seven years. He
receives federal Medicare and is al so assisted by the Vernont
Medi cai d program t hrough a honme and communi ty-based wai ver of
the long-term Medi caid program Under this program the
petitioner, instead of living in a nursing honme or simlar
facility, receives extensive caretaker supports in order to
enable himto live in his own hone. He is, however, treated
financially as if he were in long-termcare and as such is
responsible to pay a “patient share” towards his nedica

expenses each nonth.
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2. Prior to Cctober of 2001, PATH established a patient
share anmount of $307 per nonth due to a mistake by the
Departnment in calculating the anbunt of the petitioner’s
earned inconme and a m stake in giving hima deduction for his
previous nonth’s patient share as a nedi cal expense. Wen the
m st ake was di scovered, PATH notified the petitioner that his
pati ent share would increase as of Novenber 1, 2001 to $622. 09
per nonth. The petitioner appeal ed the assessnent of that new
anount and provided the Departnent with additional evidence of
itens he felt should be used to reduce the patient share
anmount .

3. PATH cal cul ated the patient share for the petitioner
by taking certain deductions fromhis unearned and earned
income. The petitioner has unearned i nconme from Soci al
Security benefits from which the Departnent disregarded $20.
He al so has inconme from enpl oynent of $743.90 per nonth. The
Department subjected that income to a $65.00 disregard and the
remai nder to a 50 percent disregard for a total of $339.45 in
count abl e earned incone. Wen added to the countabl e unearned
income. The petitioner’s income was $1, 755.45 per nonth. The
petitioner does not dispute the calculation of his applied

i ncome.
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4. PATH t ook certain deductions fromthis applied
income to determne the patient’s share. The parties both
agreed fromthe start that the petitioner would receive a
conmuni ty mai ntenance al l owance deduction of $816 per nonth
and a $54 per nonth nedi cal expense deduction based on the
petitioner’s Medicare premum The petitioner was told he
woul d al so recei ve deductions for any other uncovered nedi cal
expenses that the petitioner could verify.

5. The petitioner presented credible and well -
docunented information to the Departnent that he has a nunber
of expenses that he considers nedically rel ated each nonth.
He verified that he incurs $546.85 in over the counter nedical
expenses that are not covered by Medicare or Medicaid. He
al so verified that he has expenses of over $500 per season for
pl owi ng, $840 per season for |awn nowi ng and about $375 per
season for shoveling and nmai ntenance of his wheel chair ranp,
energency exit, wal ks and roof. The petitioner’s physician
verified that these expenses are essential to getting his
wheel chair out of the house, down the ranp, across the |awn
and to the driveway where his handi capped van is parked. The
petitioner uses the van to go to work and to get around which
hi s physician considers “of benefit in his general health as

wel | as his psychol ogical well being”. According to the
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Departnent, the petitioner has al so asked for a deduction of
$150 per nmonth for paynments made to his sister for
“secretarial and househol d services” which includes photo
copying, filing, witing paynents, banking, postage, garbage
di sposal and recycling.

6. PATH revi ewed the subm ssions of the petitioner and
decided to give hima deduction for all of his over-the-
counter nedical expenses in the anmount of $545.85 per nonth.
It declined to give deductions for the now ng, plow ng,
shovel ing and secretarial and househol d services saying that
they are not nmedical in nature and are the kinds of itens that
are already included in the $816 comunity mai ntenance
al l onance. Fromthe applied inconme of $1,755.45, PATH
deduct ed the standardi zed $816 per nonth for personal needs,
$54 for the Medicare insurance prem um and $546.85 for over
the counter nedications. The patient share was recal cul ated

as $338. 60 per nonth.

ORDER

The decision of PATH is affirmed with regard to denial of
deductions for |awn nmowi ng and snow renoval services and
reversed with regard to its denial of deductions relating to

nmoney managenent and housekeepi ng services essential to the
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petitioner’s confort and health. The matter should be
remanded for a new cal cul ation of the patient share based on

the correct deduction of these expenditures.

REASONS

The petitioner is a participant in the Medicaid “honme and
community based wai ver prograni which is a program adopted by
t he Departnent several years ago to all ow persons who woul d
otherwise live in a long-termcare facility, to live in their
own homes with substantial nedical supports. P-2420H  Persons
who have “wai vers” are considered “long-term care individuals”
under the regul ations even though they do not live in |ong-
termcare facilities. P-2430A. As long-termcare
i ndividuals, they are liable to pay part of their nedical
expenses each nonth, an anount known as a “patient share”.

MA15. The patient share for “waivered” individuals is

calculated by . . . deducting all the follow ng that
apply fromthe waivered individual’s total nonthly
i ncone:

1. A Community Mai ntenance Al l owance (CVA) equal to the
Protected I ncome Level (PIL) for 2 in Chittenden
County. The CVA is used for all participants in the
wai ver prograns whether they live inside or outside
Chi ttenden County.

2. An allocation to the community spouse, if any, in
accordance wth M413.21 and P-2430E.
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3. An allocation to other famly nmenbers, if any, in
accordance with M413.22 and P-2430E

4. The individual’s Medicare and/or other health
i nsurance prem uns (see M43l).

5. Non- covered nedi cal expenses (see M432).

6. Covered nedi cal expenses that exceed limtations on
anount, duration or scope of services covered (see
MA23) .

The incone remaining after the deductions |listed above is

t he amobunt available to be applied to the cost of

wai vered services (i.e. the “patient share”).

P-2430 H3

The petitioner has been granted a full deduction for al
of his over-the-counter nedications ($546.85) by the
Departnment and al so for his Medicare prem um of $54 per nonth.
(He does not have a spouse or other dependents living with him
and so is not eligible for those deductions.) He has also
been granted a “Conmunity Mi ntenance All owance” of $816.
Under the regulations, the petitioner can obtain such an
al l owance only for the nonths after January 1, 2002. For
Novenmber and Decenber of 2001 (which are also at issue in this
case), the anmount to be deducted is $791. P-2420D(10).

The remai ning issue is whether the petitioner can al so
have expenses for | awn nmowi ng, snow renoval, recycling and

gar bage di sposal deducted fromhis incone. Under the above

procedures, these itens can only be deducted if they are a
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“medi cal expense” not covered by Medicaid. The Departnent
uses the sane description of a deductible nedical expense in
determ ning “patient share” that it uses in determ ning spend-
down deductions (used to determne Medicaid eligibility for

t hose who are over-inconme but have high nedical expenses):

Medi cal Expenses not Covered by Medicaid

A deduction from excess incone is allowed for necessary
medi cal and renedi al expenses recogni zed by state | aw but
not covered by Medicaid in the absence of an exception
for Medicaid coverage under MLO8, even after the Medicaid
group has net a spenddown requirenment. In determning
whet her a nmedi cal expense neets these criteria, the

conmmi ssioner may require a Medicaid group to submt

medi cal or other related information to verify that the
service or itemfor which the expense was incurred was
nmedi cal | y necessary and was a nedi cal or renedial
expense. The patient’s physician shall verify nedical
necessity with a witten statenment or prescription

speci fying the need, quantity, and tinme period cover ed.
These nedi cal expenses, when not covered by Medi caid,
include but are not |limted to expenses for the services
and itenms |isted bel ow

e Over-the counter drugs and supplies (Mi32.1);
e Transportation (M432.2);
e Personal care services for recipients age 21 and ol der

(MA32. 3)
e Assistive conmunity care services provided to
residents in a level Ill residential care hone

e Dental services in excess of the all owabl e annual
maxi mun and
e Private duty nursing services for recipients age 21
and ol der
MA32
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Each of these categories is further described in the
regul ations. Personal care services are specifically defined
as follows:

Deducti bl e personal care services include those personal

care services described in M/40.3 and assistance with

managi ng noney. They al so i nclude general supervision of
physi cal and nental well-being where a physician states
such care is required due to a specific diagnosis, such
as Al zheimer’s disease or denentia or like debilitating
di seases or injuries. Roomand board is not a personal
care servi ce.
wA32. 31

The personal care services described in regulation
Mr40. 3, referred to in the above regulation, include “limted
housekeepi ng services essential to a recipient’s confort and
health and incidental to the nedical care of the recipient.”
MA70. 3.

The Departnent argues that the secretarial, housekeeping
(recycling), lawm nowi ng and snow renoval should not be
deducti bl e as a nedi cal expenses because they are already
i ncluded as part of the Community Mi ntenance Al |l owance (CMVA).
No definition is included in the regulations of the community
mai nt enance al |l owance. However, the regul ations above do
specifically nmake housekeepi ng and noney managenent services

deductible as nedically related expenses. |f they were

al ready included in the CVA, there would be no reason to |ist
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them separately. It nmust be concluded, then, that any
expenses the petitioner may have for these services are
deducti bl e separate and apart fromthe general naintenance
all owance.! To the extent that the petitioner can docunent
that he has paid for such services, they should be deductible
fromhis incone.

The ot her expenses presented by the petitioner—Iawn
nmowi ng and snow renoval --are not listed as nedically rel ated
expenses in the above regulation. The petitioner has
presented evidence that getting out of his honme by wheel chair
is a nedical necessity for him It may very well be that
wor ki ng and shoppi ng i ndependently confer a psychol ogi cal
benefit on the petitioner. The issue here, however, is
whet her the petitioner has al ready been provi ded noney for
t hose expenses as part of the conmmunity nai ntenance all owance.

As was nentioned above, the CMA is not defined in the
Medi cai d regul ati ons. However, that concept is very simlar
to the “basic needs all owance” concept which is found in the
Reach Up program The Reach Up program descri bes the
requi renents that are “basic to all individuals” as food,

cl ot hing, personal incidentals, shelter, fuel utilities, chore

! Fol |l owi ng the hearing, the petitioner indicated that he m ght not have
t hese expenses at present. The petitioner needs to go over the
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service and special needs. WA M 2244. “Chore service” is
defined as “snow renoval, |awn mai ntenance, househol d cl eani ng
supplies, etc.” WA M 2245.2. The RUFA program sets the
basi ¢ anobunt w thout shelter for a one person househol d at
$447 per nmonth. That amount includes $29 per nonth for chore
services. WA M 2245.2. The maxi mum housi ng anmount (outside
of Chittenden County) is $400 per nonth. WA M 2245.3. Wen
added toget her the maxi num basi ¢ needs anmount for one person
is $847 per nonth. That amount is very simlar to the CVA of
$816 per month found in the Medicaid program

While Medicaid is a different program from RUFA, the
basi ¢ needs of individuals are essentially the sane in any
program It must be concluded based on the Departnent’s
specific listing of snow plowi ng and | awn nowi ng as basi c
needs of all individuals in its other |owincone program and
its failure to list these itens anong “nedi cal” deductions in
the Medicaid program that those itens are already accounted
for in the CVA deduction. To hold otherwi se would be unfair
to the many persons who have these “chores” included in their
rent and who coul d not break them out as a separate nedical
deduction. As PATH is correct that it has already provided a

deduction for these itens in its comunity maintenance

docunent ati on of these expenses with the Departnent on remand.
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al l owance, its decision not to deduct these itens again nust
be upheld. As PATH s decision not to grant a deduction for
housekeepi ng and noney managenent expenses is incorrect, that
part of its decision nust be reversed and the matter remanded
for a recalculation of the patient share based on the
principles in this decision.

HHH



